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BRUNEI DARUSSALAM

APPLYING FOR

CONFIDENTIAL TREATMENT




These Guidelines are intended to be an introductory text and guidance
document on how the Commission enforces and administers the provisions
under the Competition Act (“Act”). These Guidelines, however, are not a
substitute for the Act or any Regulations made pursuant to the Act. They are not
exhaustive, and do not set a limit on the investigation and enforcement activities
of the Competition Commission of Brunei Darussalam (“CCBD”). In applying
these Guidelines, the facts and circumstances of each case will be considered
in totality. These Guidelines may be revised should the need arise. In the event
that any of the provisions in these Guidelines are inconsistent or incompatible
with the provisions of the Act, the provisions of the latter shall take precedence.
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Guidelines on Applying for Confidential Treatment

1. Introduction

1.1.

1.2.

1.3.

The Competition Act (“Act”) includes a provision relating to Preservation of
Secrecy under Section 70 that requires the protection, and aid in the protection
of information laid out herein, except in some circumstances, which will be

detailed further in this Guidelines.

These Guidelines provide guidance for identifying confidential information, as
well as outline the Competition Commission Brunei Darussalam (“CCBD”)’'s
power to acquire necessary information and the means to obtain such

information.

These Guidelines also set out detailed processes and procedures for parties
who wish to apply for confidential treatment of any documents or any part of the

documents which are claimed to be confidential to the CCBD.

2. Power to Acquire Information

The Competition Act provides the CCBD with the power to acquire information, which

are further detailed below:

(@)

(b)

The CCBD may require any person to furnish such returns and information

as may be necessary for implementing the provisions of the Competition Act?.

The CCBD or an authorised officer may, by notice in writing to any person,
require that person to produce to the CCBD a specified document, which is
considered related to any matter relevant to the investigation?. As such, the

CCBD or the authorised officer is allowed to3:

e Take copies of the document or extracts from it;

1Section 2 under the Second Schedule of the Competition Act
2 Section 36 of the Competition Act
3 Section 36 (4) of the Competition Act
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e Require explanation of the document from any person who is a present
or past officer of his, or is or was at any time employed by him; or

e Inquire about the location of the document, if it is not produced.

(c) The CCBD or any authorised officer and person may enter any premises
with* or without® warrant, in connection to an investigation under Section 35

of the Competition Act.

(d) The CCBD may request for information from a person, under a requirement
made of him under any provision of the Competition Act, even though the
disclosure of such information or document might tend to incriminate him®,
except when the person is represented by a professional legal adviser. In
such case, the legal adviser is not obliged to disclose or produce a privileged
communication, or a document, or other material containing a privileged
communication’. He shall only be obliged to give the name and address (if
known to him) of the person to whom, or by or on behalf of whom, that

privileged communication was made®.

3. Means of obtaining information

The CCBD may obtain information through any of the following means:
(@) Application / Complaint forms submitted to the CCBD
(b) Subsequent questionnaire to request for additional information
(c) Any documents relevant to item 3 (a) and / or 3 (b)

(d) Documents acquired from investigation (as specified in items 2 (a), 2 (b), and

2 (c))

4 Section 38 of the Competition Act

5> Section 37 of the Competition Act

6 Section 39 (1) of the Competition Act

7 Section 39 (3) (a) of the Competition Act
8 Section 39 (4) of the Competition Act
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(e) Submissions from Leniency applicants®

() Documents or any submissions required from a person, for implementing the

provisions of the Competition Act

It is important for the individual who submits information through any of the above
means to identify any confidential information upon submission, according to item 4.
However, in some cases, such as when a document is acquired via the CCBD’s power
to enter a premise, the individual may request?for a copy of the seized document from
the CCBD and use such copy to identify any confidential information upon submitting
the application for confidentiality treatment to the CCBD. Application of confidentiality
treatment is required in order for the CCBD to preserve any information that is
considered confidential, subject to item 8!%. However, several information including
the identity of those who furnished information to the CCBD will, by default, be
safeguarded and be given confidentiality treatment, as per stated in items 4.1 (a) to
4.1 (d) below.

4. The Definition of Confidential Information

4.1. Confidential information is depicted as follows:

€)) Commercial information the disclosure of which would, or might, in the
opinion of the CCBD, significantly harm the legitimate business interests

of the undertaking to which it relates*?;

(b) Information relating to the private affairs of an individual the disclosure of
which would, or might, in the opinion of the CCBD, significantly harm the

individual’s interest!3:

9Section 44 (1) (b) of the Competition Act

10 Section 38 (4) of the Competition Act

11 Section 70 (1) of the Competition Act

12 Section 2 (a) of the Competition Regulations
13 Section 2 (b) of the Competition Regulations
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(c) Information the disclosure of which would, in the opinion of the CCBD,

be contrary to the public interest!#;

(d)  All matters relating to the identity of persons furnishing information to the
CCBD?®; or

(e) Information that are expressly established as confidential when provided

to the CCBD, following the procedures outlined under item 5%,

In regards to item 4.1 (e) above, such information should meet the criteria below:
(@  The information must be known to only few people;

(b) Its disclosure must be liable to cause serious harm to the person who
has provided it or to third parties. The potential harm should show that it
is objectively worthy of protection. It is also important to note that

historical data is not commercially sensitive information; and
(c) Not classified as evidence to an infringement of the Competition Act.

Examples of information described in item 4.2 (b) above may include technical
and/or financial information relating to an undertaking’s know-how; methods of
assessing costs, margins calculations and price structure; production secrets
and processes; supply sources; quantities produced and sold; market shares;
customers and distributors lists; marketing plans; cost and methods of

assessing cost and sales strategy.

Information not considered as confidential

The assessment of whether a piece of information constitutes confidential
information is carried out by the CCBD on a case-by-case basis. Generally,

information that is not covered by the above definitions or does not meet the

14 Section 2 (c) of the Competition Regulations
15 Section 70 (1) (c) of the Competition Act
16 Section 70 (1) (b) of the Competition Act
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criteria of “confidential information” will not be considered as confidential.

Examples of information not considered as confidential are as follows:

(@)

(b)

(©)

(d)

(e)

Information relating to an undertaking which is publicly available or made
known outside the undertaking (in case of a group, outside the group), or
outside the association to which it has been communicated by that
undertaking (including information such as price targets, price increases,

dates of implementation of such increases and customer names).

Information that has lost its commercial importance, for instance due to
the passage of time. Confidential treatment of information may only
exceptionally be granted to such data, if its provider can show that,
notwithstanding its historical nature, it still constitutes an essential

element of the commercial position of the undertaking concerned.

Facts relating to an application for immunity or a reduction of fines, where
these facts aim to provide evidence of an alleged infringement, unless

the disclosure of such facts could harm the CCBD'’s leniency policy.

Names and positions of individuals related to the subject matter of the
investigation. If the individuals in question were allegedly involved in or
received information about the suspected infringement, their names and
positions cannot be redacted from accessible versions of the

submissions/documents.

CCBD’s own assessment, as long as it does not explicitly refer to
information falling into the category of “confidential information”. This
covers, for instance, the CCBD’s analysis of evidence and of the results

of its investigation.

In reference to item 4.1 (e) above, for any information that fits the definition and meets

the criteria of confidential information as per mentioned in item 4.2, and which an

individual wishes to claim as confidential, such individual is required to apply for

confidentiality treatment by adhering to the procedures detailed in item 5.
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Procedures Relating to Application of Confidential
Treatment

First stage: Applicants provide non-confidential version of the submission

An individual who wishes to submit any forms or questionnaires — which are
believed to consist of information that are considered confidential; or in the case
of document, contains confidential information, and meet the criteria in item 4.2,
must apply for confidential treatment at the time of submission, as detailed
below:

€)) In the case of information
The individual has to:

0] Identify the confidential information to the CCBD by highlighting
the said information in a way that it remains legible (example is

provided in Annex A); and

(i) Provide written statement explaining why the information is
confidential as well as meaningful non-confidential description of
the highlighted information, by using the Confidentiality Template
(Annex A).

(b) In the case of document
The individual has to:

0] Provide a confidential version of the document which clearly
identifies the confidential information by highlighting the said
information in a way that it remains legible (example is provided

in Annex A); and

(i) Provide written statement explaining why the information is
confidential as well as meaningful non-confidential description of
the highlighted information, by using the Confidentiality Template
(Annex A).

(c) In general, the individual cannot claim confidentiality for an entire

document or whole sections thereof as it is normally possible to protect
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confidential information with limited redaction. As a minimum, leave the
headings of the documents and/or the headings of the columns

contained in tables and pictures as well as any list of annexes intact.

Additionally, do indicate ranges when redacting figures such as market
shares or turnover figures. Regarding sales and/or turnover data, provide
ranges not wider than 20% of the respective total amounts. Relative
figures such as market shares (in %) should be indicated in ranges not

wider than 5%.

Standard confidentiality stamps in letterheads, or automatic disclaimers
in e-mails, are not regarded as requests or application for confidentiality

treatment.

Second stage: Review by the CCBD

The CCBD will review the highlighted information as well as the justifications for

confidentiality claim provided, to derive a decision if the information do indeed

meet the criteria of confidential information, according to item 4.2.

Third stage: Decision on confidentiality claims and final submission

(@)

(b)

(©)

In the event where the CCBD agrees that the information is confidential,
applicants can then hand in the final submission, which will be the non-

confidential version of the submission.

The non-confidential version of the document should have the
confidential information blacked out and if necessary — to understand
where redactions have been made, add indications such as “business

secret”, “confidential” or “confidential information”, as shown in Annex A.

If applicants only claim confidentiality for some parts of a document, an

accessible non-confidential version of the entire document is required:

e The non-confidential version should mirror exactly the original full
document / carbon copy in terms of number of pages, format, etc,
while ensuring that the confidential information is blacked out.
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(d)  The non-confidential version, as well as its non-confidential summaries
and the justifications of the confidentiality claims will be included in the
case regqister (file). Therefore, it is important to ensure that the non-
confidential summaries and the justifications of the confidentiality claims

do not contain any confidential information.

e |tis the applicant’s responsibility to ensure that the non-confidential
versions provided are technically reliable and redacted information
cannot be retrieved by any means, including forensic tools. The
CCBD does not take any responsibility for insufficiently blacked-out

non-confidential versions.

(e) The CCBD reserves the right to reconsider at a later stage of its

investigation, its initial evaluation of the confidentiality claims.

Procedure when no written statement received by the CCBD

If the applicant have not provided written statement to its confidentiality claim,
as per items 5.1 (a) (ii) and 5.1 (b) (ii) the applicant may be given notice by the
CCBD. The notice may entail a requirement for the individual to submit the

written statement within an appropriate time limit set by the CCBD.

Procedure when the CCBD requires written clarification to the written statement

In the event where the applicant has submitted a written statement to the CCBD
and the CCBD requires clarification on it, the applicant may be given a notice
by the CCBD to provide a written clarification (of the statement) within an
appropriate time limit set by the CCBD.

Failure to submit requested written statement and/or clarification

If the applicant fails to provide the requested written statement and/or
clarification in the manner specified by the CCBD within the set time limit, the
information submitted will not be considered as confidential under Section
70(1)(b) and will then be included in the CCBD’s file.
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6. Access to file

Right to access and inspect the relevant documents in the CCBD'’s file is granted for
an individual who has been served notices or direction, however no access should be
given for any confidential information or confidential full report. Such notices or

direction refer to the following:
(@) Proposed Decision Notice (after an investigation)?’
(b)  Direction for interim measures*®

()  Block Exemption Cancellation Notice!®

7. Power to Furnish Information

7.1. The CCBD may furnish information to the Minister responsible for competition
matters with respect to its activities in such manner and at such times as the

Minister may require?°.

7.2. Through a co-operation agreement made with other regulatory authorities on
competition matters, the CCBD may furnish information in its possession if the
information is required by that other party for the performance by it of any of its

functions??.

7.3.  Where such disclosure is lawfully required by any court or the Tribunal, or
lawfully required or permitted under the Competition Act or any other written

law?2,

7.4. Subject to item 8, through a co-operation agreement made with any foreign

competition body (upon approval given by the Minister in charge of competition

17 Section 4 of the Competition Regulations

18 Section 6 of the Competition Regulations

19 Section 9 of the Competition Regulations

20 Section 5 (3) of the Competition Act

21 Section 68 (3) (a) of the Competition Act

22 Section 70 (1) (c) (i) of the Competition Act
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matters), the CCBD may furnish information to them in the condition that the
CCBD requires of, and obtains from, that body an undertaking in writing by it
that it will comply with terms specified in that requirement, including terms that
correspond to the provisions of any other written law concerning the disclosure
of that information by the CCBD?,

8. Circumstances enabling the disclosure of Confidential
Information

8.1. After an individual has applied for confidential treatment and such application
has been approved by the CCBD, the information must then be preserved by
law. However, there are circumstances where the CCBD may disclose such
information identified as per item 4.1, such as those circumstances listed in item

7, as well as additional circumstances listed below?*:

(@ Where the CCBD has attained consent of the individual to whom the

information relates; or
(b) For the purposes of:
0] A prosecution under the Act; or

(i) Enabling the CCBD to give effect to any provision of the Act, with
also considering the extent to which the disclosure is necessary
for the CCBD’s purpose, except in some cases whereby the

disclosure of such:
e information: be contrary to the public interest

e commercial information: brings significant harm to the
legitimate business interests of the undertaking to which it

relates

2 Section 69 of the Competition Act
24 Sections 70 (5) and 70 (6) of the Competition Act

10
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e private affairs of an individual: bring significant harm to an
individual’s interest

(i)  Enabling the investigation of a suspected offence under this Act
or the enforcement of a provision thereof by the CCBD or an

authorized officer; or

(iv)  Complying with such provision of an agreement between Brunei
Darussalam and a foreign country or territory, as may be

prescribed, so long as the following conditions are satisfied?>:

e The information or documents requested by the foreign

country or territory are available to the CCBD;

e The foreign country or territory commits or undertakes to keep
the information given confidential at all times (unless the

Government otherwise allows); and

e The disclosure of the information is not likely to be contrary to

the public’s interest.
8.2. Procedure for the disclosure of confidential information

Hence, when the CCBD proposes to disclose an information which was
submitted to the CCBD and identified as confidential, the CCBD may —

(@) Inform its proposed action to:
e The individual who submitted the information; or

e The individual from whom the information or document originated;

and

(b) Give the individual a reasonable opportunity to make representations to
the CCBD.

25 Section 70 (7) of the Competition Act

11
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9. Breach of Confidentiality

Any individual who is found to have committed breach of confidentiality and fails to
comply with Section 70 of the Act is guilty of an offence?®. Such offence is prescribed
as a compoundable offence, which may carry a maximum composition sum of
$5,000%7.

10. Consideration of the confidential information

The CCBD has the right to consider the confidential information or documents it
received, in determining any matter which involved the confidential information or

document.

26 Section 70 (2) of the Competition Act
27 Schedule 1 regulation 2 of the Competition (Composition of Offences) Regulations

12
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Confidentiality Template3?:

ID no. (if available) / Page

Reasons for confidentiality request

Suggested non-

no. of original version /| (How the disclosure of the information | confidential
paragraph no. (please |would cause serious harm to your | summary
indicate annex no. where | undertaking or would significantly harm | version
relevant) a person or undertaking)
Sample:
ID no. (if available) / Page | Reasons for confidentiality request
no. of original confidential | (How the disclosure of the information Suggested
version / paragraph no. would cause serious harm to your summary
(please indicate annex no. | undertaking or would significantly harm | version
where relevant) a person or undertaking)
Business secret: ingredients and their Company
properties which are not known to third strategy

IDO015, point 1

parties. If disclosed our company is likely
to suffer significant losses since our
competitors would be able to
manufacture similar products. Our
knowhow

is not legally protected.

IDO015, points 2 and 3

Our supplier's identity is not known to
third parties and it would give a
competitive advantage to our competitors
if details of individual recent business
relations were disclosed. This is likely to
cause serious harm to us and our
supplier.

Suppliers’ details

82DG Competition informal guidance paper on confidentiality claims, March 2012, page 5
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